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“A sane country does not wage war against civilians, does not kill babies as a pastime, and does
not engage in mass population displacement,” stated Yair Golan, former deputy chief of staft of
the Israeli army.! In a May 2025 radio interview, Golan publicly criticized Israel’s collective
punishment of Palestinian civilians in Gaza. Comparing Israel to Apartheid South Africa, Golan
further noted that “the Jewish people, who have endured persecution, pogroms, and genocides
throughout our history ... are the ones now taking actions that are utterly unconscionable.”?

Israeli government members immediately lashed out at Golan, with Defense Minister Israel Katz
describing Golan’s words, especially about Israel killing Palestinian babies, as a “vile blood libel
against our regular and reserve soldiers.”® Golan’s assertion, however, is based on well-
documented figures: by early September 2025, the Gaza Health Ministry reported 63,746 total
Palestinian fatalities, while Save the Children confirmed that more than 20,000 children had been
killed since October 2023.4 Still, Israel’s former top military officer was subject to the absurd
allegation that he is an antisemite because Israel and its supporters frequently weaponize
antisemitism in bad faith to silence criticism of Israeli policies and violence against Palestinians.

Among the most common politicized legal tools for shielding Israel from criticism is the IHRA
working definition of antisemitism. Among its examples of antisemitism is the use of “the symbols
and images associated with classic antisemitism (e.g., claims of Jews killing Jesus or blood libel)
to characterize Israel or Israelis,” which is then deployed to mischaracterize an allegation that
Israel kills Palestinians as an antisemitic blood libel.> Similarly, another example of antisemitism
is “claiming that the existence of a State of Israel is a racist endeavor,” which renders academic
analysis or public speech showing that Zionism is a European settler colonial project or depicting
Israel as a Jewish supremacist state as a form of antisemitism.®

The desired outcome is clear: censor and punish the humanization of Palestinians through
academic research, political analysis, or public condemnation of Israeli practices, policies, and
laws.

In the United States, Israel’s supporters actively utilize the THRA working definition of
antisemitism to intimidate and attack individuals and institutions that defend the equality of
Palestinians, challenge U.S. foreign policy toward Israel and Palestinians and criticize the foreign
state of Israel. That a sizeable number of Jews in the US, as in Israel, also face spurious charges of
antisemitism when they criticize Israel lays bare the lie: the IHRA working definition of
antisemitism aims not to protect Jews, but to shield Israel from criticism and accountability under
international law by suppressing free speech and academic freedom.

The past two years have exposed the dangerous outcome of such content and viewpoint-based
suppression of speech, activism, and academic work: systematic violations of First Amendment
protected free speech rights and the freedom to study, write, and teach about Israel’s violence
against Palestinians on American university campuses.
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The “New Antisemitism” and Settler Colonial Studies

Decades of scholarship by Palestinians and anti-Zionist Jews starting in the 1960s converged in
the 1990s with the trailblazing work by Indigenous scholars to contribute to the growth of settler
colonial studies in academic research on the United States, Australia, Canada and Israel.” The
depiction of Israel as a settler colonial project threatens to undermine its founding national myths
by exposing it as a structurally violent state from its inception based on Zionism as a racist, Jewish
supremacist ideology.

In the United States, the Anti-Defamation League (ADL) responded to settler colonial studies by
initiating a political project in 1974 it coined “The New Antisemitism,” which conflated criticism
of Israel with antisemitism as a way to delegitimize academics, politicians, and activists engaged
in such critiques.® It was only in the 1990s, however, that consecutive Israeli governments began
to refocus the international discourse about antisemitism on the idea that anti-Zionism is
antisemitism British Jewish writer Antony Lerman argues that this “new orthodoxy” in the last
three decades has reproduced “an antisemitic construct, because it treats being Jewish as a
singularity: ‘all Jews are the same.””® Indeed, antisemites have always aimed their ideas, policies,
and violence against “the Jews” according to the way they, the antisemites, view all Jews. In this
case, the casting of all Jews as Zionists, or the conflation of Judaism with Zionism, reproduces the
antisemitic idea that Jews are not loyal to their states of citizenship and residency.

The United Nations World Conference against Racism in Durban, South Africa in 2001 was a
watershed moment in the emergence of the “new antisemitism” orthodoxy, due to the failed
attempt to pass an official declaration at the conference on Zionism as a form of racism.!? The
associated global grassroots effort to hold Israel accountable for various forms of mass violence
against Palestinians, ranging from permanent military occupation, forced displacement, and other
violations of international law in the West Bank and the Gaza strip to systemic discrimination
against Palestinians with Israeli citizenship, triggered a decade of intense diplomatic work by
Israel, in coordination with major Jewish organizations such as the American Jewish Committee
(AJC) and the ADL.

The objective was no secret: censor speech and punish researchers who apply the settler colonial
framework to Israel. Israel and its supporters thus aimed to characterize any critique of Israel
exposing racist policies, practices, and politics that legally, socially, and economically subordinate
indigenous Palestinians to an inferior status to Jews as a manifestation of antisemitism, legally and
politically.

The tool for imposing such political orthodoxy became the “working definition of antisemitism,”
formulated primarily by American Jewish lawyer Kenneth Stern when he directed the antisemitism
desk at the AJC and published in 2005 on the website of the European Union Monitoring Centre
on Racism and Xenophobia (EUMC). The new definition was then used, cited, recommended, or
adopted by various government and non-government organizations in North America and Europe,
including the US State Department’s Special Envoy to Monitor and Combat Anti-Semitism in 2010
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and the International Holocaust Remembrance Alliance (IHRA) in its meeting in Bucharest,
Romania in 2016.!!

Once IHRA adopted the working definition, Zionist organizations immediately proclaimed it as
the purported gold standard for combating antisemitism in the United States. Their goal was not
to stop antisemitism, but rather to stop political criticism of Israel as a settler colonial or racist
state, and in turn defend Israel’s dehumanization and violent oppression of the indigenous
Palestinian population through its laws, practices, and policies.

The International Holocaust Remembrance Alliance (IHRA)

The International Holocaust Remembrance Alliance (IHRA), established in 1998, is an important
organization of global Holocaust memory, consisting of delegations from its 35 member states,
including the United States and Israel. Each delegation includes scholars, educators, and
representatives of museums and memorials, but decision-making lies in the hands of the diplomats
who head the delegations. Each year, one of the member states volunteers to hold the IHRA
Presidency and host the organization’s meetings. Israel is the current holder of the IHRA
Presidency, from March 2025 to February 2026, and Dani Dayan, the Chairperson of Yad Vashem,
Israel’s official Holocaust memorial institute, serves as the current IHRA Chair. Significantly,
Dayan had served from 2007 to 2013 as the chairperson of the Yesha Council, the umbrella
organization of Jewish settlers in the Israeli-occupied West Bank.!?

The IHRA’s founding document — the Stockholm Declaration (2000) — begins with a description
of the Holocaust as an event that “fundamentally challenged the foundations of civilization. The
unprecedented character of the Holocaust will always hold universal meaning.” This formulation
of the Holocaust as unique — “unprecedented” and possessing “universal meaning” — bestows
uniqueness also on antisemitism, perceived as the key cause of the Holocaust, and on Israel,
perceived as the post-Holocaust response, the state of Jewish survivors.

Ample scholarship has addressed the causes of the Holocaust, the complexities of the genocide as
itunfolded during World War II, and the establishment of Israel in ways that significantly challenge
the image of antisemitism, the Holocaust, and Israel as unique phenomena that led from one to the
other.!3 This powerful image of uniqueness has nevertheless persisted, certainly beyond academia,
with far-reaching implications in international politics and law. One such implication is precisely
the idea that any criticism of Israel can only be a manifestation of antisemitism, and that
antisemitism deserves exceptional attention, including its own separate definition, that other forms
of racism do not.'*

The IHRA Working Definition of Antisemitism

The IHRA Working Definition of Antisemitism (IHRA definition) offers a vague definition:
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“Antisemitism is a certain perception of Jews, which may be expressed as
hatred toward Jews. Rhetorical and physical manifestations of antisemitism
are directed toward Jewish or non-Jewish individuals and/or their property,
toward Jewish community institutions and religious facilities.”!3

This is not a definition at all. Rather, it functions, together with the examples attached to it, as an
open-ended invitation for legislators, university administrators, government officials, and others
to arbitrarily define antisemitism pursuant to their political objectives, personal agendas, and
economic incentives. '

Indeed, the IHRA definition includes 11 examples that constitute an integral part of the document
and have been weaponized politically to censor speech, quash academic freedom, and engage in
anti-Palestinian racism.

Tellingly, seven of the eleven examples invoke the state of Israel:

1. Calling for, aiding, or justifying the killing or harming of Jews in the name of a radical
ideology or an extremist view of religion.

2. Making mendacious, dehumanizing, demonizing, or stereotypical allegations about Jews
as such or the power of Jews as collective — such as, especially but not exclusively, the
myth about a world Jewish conspiracy or of Jews controlling the media, economy,
government or other societal institutions.

3. Accusing Jews as a people of being responsible for real or imagined wrongdoing
committed by a single Jewish person or group, or even for acts committed by non-Jews.

4. Denying the fact, scope, mechanisms (e.g. gas chambers) or intentionality of the genocide
of the Jewish people at the hands of National Socialist Germany and its supporters and
accomplices during World War II (the Holocaust).

5. Accusing the Jews as a people, or Israel as a state, of inventing or exaggerating the
Holocaust.

6. Accusing Jewish citizens of being more loyal to Israel, or to the alleged priorities of Jews
worldwide, than to the interests of their own nations.

7. Denying the Jewish people their right to self-determination, e.g., by claiming that the
existence of a State of Israel is a racist endeavor.

8. Applying double standards by requiring of it a behavior not expected or demanded of any
other democratic nation.
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9. Using the symbols and images associated with classic antisemitism (e.g., claims of Jews
killing Jesus or blood libel) to characterize Israel or Israelis.

10. Drawing comparisons of contemporary Israeli policy to that of the Nazis.

11. Holding Jews collectively responsible for actions of the state of Israel.

The heightened focus on Israel effectively conflates all Jews with a foreign state, thereby
accomplishing two primary goals of the Israeli government and its supporters:

1) Deny Palestinians the civil right to narrate their own history, lived experiences, culture, and
politics, and in turn legalize anti-Palestinian racism; and

2) Coercively impose political orthodoxy in speech, research, and lawful collective action by
conflating antisemitism with criticism of Zionism and Israel, and in turn legalize the
targeting of Jews who express criticism of Israeli policies and violence against Palestinian,
especially anti-Zionist Jews.

Legalizing Anti-Palestinian Racism

In response to an alarming rise of discrimination against Palestinians in North America for decades,
the Arab Canadian Lawyers Association (ACLA) proposed in 2022 a definition for anti-Palestinian
racism, which has also been adopted by the Institute for the Understanding of Anti-Palestinian
Racism.!” Anti-Palestinian racism is “a form of racism that silences, excludes, erases, stereotypes,

defames or dehumanizes Palestinians or their narratives.

»18

Examples of anti-Palestinian racism include:

1.

2.

denying the Nakba and justifying violence against Palestinians;

failing to acknowledge Palestinians as an Indigenous people with a
collective identity, belonging and rights in relation to occupied and
historic Palestine;

erasing the human rights and equal dignity and worth of Palestinians;

excluding or pressuring others to exclude Palestinian perspectives,
Palestinians and their allies;

defaming Palestinians and their allies with slander such as being
inherently antisemitic, a terrorist threat/sympathizer or opposed to
democratic values."
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Numerous cases demonstrate how the IHRA definition has been weaponized in the pro-Israeli
political project of excluding the perspectives and experiences of Palestinians in the US, Canada,
and Europe in the media, universities, schools, and government policies.?’

Two examples listed in the IHRA definition play a particularly central role in legalizing this anti-
Palestinian political agenda.

IHRA Definition Example 7: “denying the Jewish people their right to self-determination, e.g., by
claiming that the existence of a State of Israel is a racist endeavor.”

As extensive research by Palestinians, Israeli Jews, and others has shown, the Nakba stemmed
from a settler-colonial vision buttressed by a racist view of Palestinians that became structural in
Israel from its founding.?! According to the IHRA definition, then, any discussion of the Nakba is
antisemitic, because it exposes the racist nature of the establishment of Israel. The IHRA definition
thus serves as a tool of Nakba denial that defames Palestinians as inherently antisemitic for
researching, writing, teaching, and speaking about their own history and experiences of systematic
human rights violations by Israel.??

Erasure of Palestinian experiences before and after the establishment of Israel is a clear
manifestation of anti-Palestinian racism. Legislative bills that adopt the IHRA definition thus
codify anti-Palestinian racism into law under the false pretense of anti-discrimination; whereas the
real objective of such laws is to deny Palestinians, scholars of diverse identities including Jews,
and American citizens their constitutional rights to conduct research, teach, speak, and engage in
political advocacy that criticize Israel as a racist settler colonial state without fear of punishment
by the state.

Notably, Israel openly announced its official policy of structural racism in the 2018 Jewish Nation-
State Basic Law. Article 1(c) of this law (basic laws in Israel replace a constitution) relegates Israeli
citizens who are not Jews to second-class status in stating:

The realization of the right to self-determination in the State of Israel
is exclusive to the Jewish people.??

The law primarily targets Palestinians, who comprise approximately twenty percent of Israel’s
citizenry, making it an explicitly anti-democratic law that privileges Jewish identity.?* Moreover,
this Israeli law legitimizes anti-Palestinian racism by “failing to acknowledge Palestinians as an
Indigenous people with a collective identity.”?

Pointing out the structural racism of any state is a constitutional right of all persons in the United
States pursuant to the First Amendment. Codifying the IHRA definition’s viewpoint-based
prohibitions into law, therefore, will not withstand judicial scrutiny.?® Outlawing specific criticism
of the policies, practices, and laws of a single state — Israel —exposes the real motive of the
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proponents of the IHRA definition: protecting Israel from political criticism rather than protecting
Jews from discrimination.?’

IHRA Definition Example 8: “Applying double standards by requiring of it [Israel] a behavior
not expected or demanded of any other democratic nation.”

If the denial of the right to self-determination of Jews is antisemitic, as the IHRA definition
example 7 states, it follows that the denial of the right to self-determination of any people is a form
of racism. Yet according to the IHRA definition, a critique of the 2018 Jewish Nation-State Basic
Law’s denial of Palestinian self-determination would also be considered antisemitic. The IHRA
definition is thus not a mechanism to prevent antisemitic double standards, but a double standard
to advance anti-Palestinian racism

Contrary to the language in example 8, the IHRA definition does not treat Israel as “any other
democratic nation,” but precisely the opposite: as exceptional. Indeed, by 2016, decades of
scholarship had documented systemic racism in other states, including in settler-colonial states
such as the United States.?® Americans can legally criticize structural racism in their own country
as well as in democracies from France to India, but they cannot make similar criticisms of Israel,
according to the IHRA definition, without being antisemitic.

Likewise, Americans have called for prosecution, sanctions, and military interventions against
other nations for violations of international law without being accused of racism toward a
particular religious, ethnic or racial group. They have demanded an end to foreign aid or boycotting
Iran, Yemen, Sudan, and South Africa on account of their racist policies or systematic violations
of human rights without facing lawsuits alleging their speech, research, political analysis and
activism constitute anti-Muslim, anti-Arab, or anti-White discrimination. In stark contrast, doing
the same toward Israel based on its policies, practices, and laws would result in legally sanctioned
accusations of antisemitism should the IHRA definition be adopted into law by state legislatures
or the federal government.

Ultimately, the IHRA definition turns the struggle against antisemitism on its head: instead of
protecting a people — Jews — from exclusionary and violent states, it protects a foreign nation —
Israel — from criticism of its exclusion and violence against a people, Palestinians. This political
objective also has the perverse outcome of legalizing adverse actions against Jews who criticize
Israeli policies, especially anti-Zionist Jews.

A Political Tool to Discriminate Against “Bad Jews”

American Jews can unconditionally support Israel without being accused of dual loyalty, but they
cannot criticize Israel without being legally charged with antisemitism if the IHRA definition is
codified into law. The conflation of Israel with all Jews that is integral to the IHRA definition
creates a double fallacy: it equates criticism of Israel or Zionism with antisemitism and Jewish
identity with Zionism.
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Rebuking this faulty reasoning, twenty-seven prominent Jewish Studies scholars submitted in June
2025 an amicus brief in Harvard University’s lawsuit against the Trump administration. They
explained how this false conflation violates Title VI of the Civil Rights Act because it subjects
Jews to harmful stereotypes about what constitutes “authentic” Jewish identity.?° This conflation
also ignores the fact that anti-Zionism has been an established Jewish identity since the emergence
of Zionism in the late 19" century, as demonstrated in the rich history of anti-Zionist Jewish
organizations and political parties.3°

The THRA definition effectively labels anti-Zionist or non-Zionist Jews as “bad Jews” who are
thus worthy of discrimination because of how they choose to express their Jewish identity.
Specifically, Jews who do not subscribe to Zionism are denied their rights to speak, write, and
peaceably advocate in accordance with how they define their identities as Jews. Predictably, such
essentialization of Jewish identity has caused unprecedented and ongoing targeting of anti-Zionist
Jewish faculty members in colleges and universities across the US.3!

Among the high profile cases are 1) the failed attempt in 2023 of the Israeli consul for public
diplomacy in New York, Yuval Donio-Gideon, to pressure Bard College to cancel the course
“Apartheid in Israel-Palestine” by Nathan Thrall, a Jewish American writer who lives in Jerusalem,
2) the University of California-Berkeley’s release in September 2025 of personal information of
Jewish American philosopher Judith Butler to the federal government under suspicions of being
antisemitic, and 3) the firing in May 2024 of tenured Jewish American anthropologist Maura
Finkelstein from Muhlenberg College on account of her speech.3?

Jewish students were also harmed when Northwestern University and the University of California-
Los Angeles forced the dismantling of Sukkot (temporary outdoor religious structures) set up by
Jewish Voice for Peace in October 2024 to celebrate the Jewish holiday of Sukkot and express
solidarity with Palestinians in Gaza.>? Attacking Jews as Jews and interfering by force in a Jewish
religious celebration is clearly antisemitic. Tellingly, the IHRA definition does not include this
simple formulation — attacking Jews as Jews — in its pro-Israeli conception of antisemitism.3*

For the state of Israel, the conflation of Jews with Zionism serves a key function: Article 6 (b) of
the 2018 Jewish Nation-State Basic Law requires that “the State shall act in the Diaspora, to
strengthen the affinity between the State and members of the Jewish people.”3® This Israeli state
mandate dangerously promotes a common antisemitic stereotype of dual loyalty, that Jews are
more loyal to Israel than to their own countries. That this manifestation of antisemitism is also
listed in the IHRA definition as Example 6 — “accusing Jewish citizens of being more loyal to
Israel, or to the alleged priorities of Jews worldwide, than to the interests of their own nations” —
exposes the internal contradiction within the IHRA definition and gives more reason to reject
codifying it into law.
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Unconstitutional Viewpoint-Based Regulation of Speech Critical of Israel

Even as a growing number of genocide scholars, international law experts, and major human rights
organizations have concluded that Israel has been committing genocide in Gaza since the fall of
2023, unconditional political and military support for Israel remains a bulwark of U.S. foreign
policy.*® The policies of Congress, former President Joe Biden, and President Donald Trump
maintain pro-Israeli foreign policy in U.S.-Middle East relations that dates back to the 1960s. As
more younger Americans vocally demand a change in U.S. policy, proponents of the IHRA
definition seek to use it as a legal cudgel to uphold foreign policy orthodoxy.3’

The Supreme Court has held that political speech is “at the core of what the First Amendment is
designed to protect.”® Moreover, promoting discussion and debate on issues of public interest —
such as US foreign policy toward Palestine and Israel — are critical for “the bringing about of
political and social changes desired by the people.”? As result, codifying the IHRA definition into
law through state legislatures or the federal Antisemitism Awareness Act effectively makes speech,
political activism, academic research, and teaching that meaningfully challenges U.S. foreign
policy toward Israel unlawful. That is, the law would require that the foreign state of Israel be
treated as exempt from specific types of criticism in ways not applicable to other countries.

Clearly established Supreme Court precedent holds unconstitutional such viewpoint and content-
based regulation of speech and expressive conduct.*’ Viewpoint discrimination, whether explicitly
stated in the law or through a law’s “design” or “operation,” occurs when a law or policy favors or
disfavors a particular point of view.*! Even facially neutral and valid justifications cannot save a
law “that is in fact based on the desire to suppress a particular point of view.” A law, regulation or
policy that singles out particular speakers or restricts only a particular form of expression may be
aimed at suppressing a particular viewpoint.** Similarly, a facially neutral law may be viewpoint-
based if, in operation, it restricts or promotes a particular viewpoint.** The state laws that codify
the IHRA definition of antisemitism do just that.

In New Jersey, for example, the proposed General Assembly Bill No. 3558, which seeks to codify
the IHRA definition, states that nothing in the law shall be construed to:

“categorize political expression and discourse, academic inquiry, or other
forms of speech critical of the State of Israel or its policies as antisemitic
unless such speech includes specific language or actions defined as
antisemitic under this section.

In reviewing, investigating, or deciding whether there has been a violation
of any State or federal anti-bias statute, law enforcement shall take into
consideration the definition and examples of antisemitism as provided for
in subsections a. and b. of this section, for the purposes of determining
whether the alleged act was motivated by antisemitic intent.” (emphasis
added)
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Similar to other state laws adopting the IHRA definition of antisemitism, Bill No. 3558 violates
the First Amendment of the U.S. Constitution, as well as the New Jersey Constitution,** by
imposing legal penalties for viewpoint-based speech.

Regardless of whether one agrees with the speech at issue, a long line of U.S. Supreme Court
precedent makes clear that the government may not regulate, censor or otherwise penalize speech
based purely on content or viewpoints expressed that fall outside of legally prescribed
exceptions.* The exceptions include: 1) speech or expressive conduct that pose a clear and present
danger, 2) regulations of speech or expressive conduct that are content and viewpoint neutral, and
3) restrictions on the time, place and manner of the expression of speech or expressive conduct
applied without regard to the content or viewpoints.*®

Likewise, the Antisemitism Awareness Act proposed in Congress seeks to coercively impose pro-
Israeli foreign policy orthodoxy through its incorporation of the IHRA definition. The bill passed
in the U.S. House of Representatives with a large majority of 320 in favor and 91 opposed in
2023.#7 When it was introduced in the House by Mike Lawler (Republican-NY) and Jared
Moskowitz (Democrat-FL), they encountered a objection from Marjorie Taylor Greene
(Republican-GA) that exposed the Antisemitism Awareness Act’s viewpoint specific regulation of
speech. Greene expressed concern that the bill “could convict Christians of antisemitism for
believing the Gospel that says that Jesus was handed over to Herod to be crucified by the Jews.”*3
In addition to subscribing to this antisemitic idea, Greene has also expressed her belief in a world
Jewish conspiracy in which “the Jews” use Jewish space lasers to burn the forests in California.*

In a remarkable admission of viewpoint discrimination, Representative Lawler responded by
reminding his colleagues that the Antisemitism Awareness Act is not designed to target Christians.
Rather, he explained that the bill takes aim at university students “hiding behind the conflict
between Israel and Hamas and somehow spewing antisemitism.”>° Worth noting is that many of
these university student activists he berates are Jewish.! Lawler self-identifies as a practicing Irish
Italian Catholic who believes in Jesus and the Gospel,>? and his political motivation for proposing
the Act demonstrates how supporters of the IHRA definition are not interested in stopping
antisemitism, but rather in establishing that certain types of criticism of Israeli policies and
practices are antisemitic as a matter of law.

Passage of the Antisemitism Awareness Act would provide enforcers legal authority to determine
which types of criticism are unlawfully antisemitic and which are not, thereby granting them
license to engage in unconstitutional viewpoint-based regulation of speech and expressive conduct
under the pretext of protecting Jewish safety.

Further exposing the pro-Israeli political motivations behind the Antisemitism Awareness Act,
Republicans in the U.S. Senate added a religious freedom exemption to the proposed bill: “Nothing
in this Act shall be construed to diminish or infringe upon any right protected under the First
Amendment to the Constitution of the United States, including the free exercise of religion.” The
Congressional record shows that the clause’s aim is to protect the rights of Christians to claim that
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Jews killed Jesus and continue insisting on other antisemitic falsehoods, while keeping in place
the false conflation of Zionism and Israel with Jews.3*

Such viewpoint-based regulation of speech is patently unconstitutional, making state and federal
laws that adopt the IHRA definition of antisemitism fertile ground for litigation by civil liberties
advocates.” Accordingly, the New Jersey legislature should reject attempts to codify into law the
IHRA definition of antisemitism and instead bolster enforcement of existing anti-discrimination
law to equally defend Jewish, Muslim, and Palestinian residents from bias acts, while protecting
all Americans’ right to peacefully dissent, learn, write, and be civically engaged regardless of
viewpoints.

POLICY RECOMMENDATIONS
1. Reject codification into law or policy of the IHRA Working Definition of Antisemitism.

The IHRA working definition of antisemitism has no place in law. The analysis presented here
makes clear that the IHRA definition reproduces anti-Palestinian racism, exacerbates
antisemitism, and serves as a tool of censorship of political speech, academic work, and civic
engagement on matters of public importance, including criticism of Israel. A recent letter,
organized by the Genocide and Holocaust Studies Crisis Network and signed by more than
1100 scholars — working in all fields, from doctoral students to senior professors, in universities
large and small, public and private, around the world — calls for the rejection of the IHRA
definition in law or policy.>® Furthermore, the original IHRA document explicitly notes it is a
“non-legally binding” definition.>” That the IHR A definition has nevertheless been weaponized
through legislation caused Kenneth Stern, a lead drafter of the text of the definition, to
repudiate ongoing legislative efforts to codify it into law.>8

Existing anti-discrimination laws already protect Jewish people, as well as other minority
groups, from discrimination. For that reason, there is no equivalent definition for anti-Muslim
racism, anti-Black racism or racism against Indigenous people (to note just a few examples) in
any state or federal law. Singling out antisemitism as the only form of racism deserving of a
separate definition is not only unnecessary to protect Jews from discrimination, but also may
give rise to antisemitic conspiracies about Jews controlling the government.

2. State legislatures and the U.S. Congress should rely on existing anti-discrimination laws
to combat antisemitism, anti-Palestinian racism, and Islamophobia; and adhere to
constitutional prohibitions against viewpoint-based regulation of speech.

State legislatures and the U.S. Congress should reject pending or future legislation that codify
the IHRA definition of antisemitism into law.>® Existing statutes that adopt the IHRA definition
of antisemitism should be amended to remove the definition in adherence to the constitutional
prohibition of regulation of speech and expressive conduct based purely on content or
viewpoint.®
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The First Amendment of the U.S. Constitution prohibits the government or public institutions
from regulating speech based on content or viewpoint, unless a legally specified exception
applies. Three legally prescribed exceptions include 1) speech or expressive conduct that pose
a clear and present danger, 2) regulations of speech or expressive conduct that are content and
viewpoint neutral, and 3) restrictions on the time, place and manner of the expression of speech
or expressive conduct that are viewpoint and content neutral.®! None of these exceptions
protect the laws codifying the IHRA definition from meritorious constitutional challenges.

The federal Antisemitism Awareness Act as well as state laws that adopt the IHRA definition
are unconstitutionally prohibiting viewpoints whether explicitly in the law, in its “design” or
by “operation,” because these laws favor pro-Israeli points of views while disfavoring views
critical or opposed to Israel. That is, these laws intentionally regulate speech or expressive
conduct based on the speaker’s content. The U.S. Supreme Court makes it clear that even valid
justifications, such as combating antisemitism, cannot save a law “that is in fact based on the
desire to suppress a particular point of view.”®2

The IHRA definition of antisemitism, if codified into law or enforced as policy by state actors,
violates these constitutional prohibitions by imposing a legal penalty for speech and expressive
conduct based on viewpoints that are critical of Israel in specific ways and the political
ideology of Zionism. Attempts to codify it into law or policy should be rejected. Existing anti-
discrimination law is sufficient to allow for the fact-specific and context-based analysis
necessary to effectively combat hateful acts.®
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